origin during the reign of Elizabeth In the 1500s. "But the theory . . . in those days, was very different from that of modern times. It was an objective, not a subjective, one,---a consideration for the oath and the honor of an attorney, rather than for the apprehensions of his client. . . . 'The first duty of an attorney,' It has been said, 'is to keep the secrets of his clients. ' "That doctrine, however, finally lost ground, and by the last quarter of the 1700s . . . was entirely repudiated. The judicial search for truth could not endure to be obstructed by a voluntary pledge of secrecy; nor was there any moral delinquency nor public odium In breaking one's pledge under force of law.
" [The] new theory looked to the necessity of providing subjectively for the client's freedom of apprehension in consulting with his legal adviser." (emphasis as shown In the text) § 2294. "As the 1700s drew to a close, It came first to be conceded that 'the privilege was that of the client.'" 2 89 F.Supp. 357 (D.Mass. 1950).
ing, and not (d) for the purpose of committing a crime or tort; and (4) the privilege has been (a) claimed and (b) not waived by the client."
This is a succinct statement of the rule, but does it give an answer to its many ramifications? What elements are necessary to create the relation of attorney and client? When is one seeking legal advice? When and how does the relation terminate? To answer these questions, we must look to the decisions of the courts. And, at the same time, it should be remembered that, since the rule tends to give rise to a concealment of the truth, it should be applied strictly, if at all. It seems quite clear that if an attorney has refused outright to become employed by a party, the privilege will not obtain. 4 At just what point the relation of attorney-client will come into existence, however, is often hard to determine. The case of Keir v. State 5 holds that where a communication is made to an attorney with a view of hiring him as counsel for professional purposes, even though the attorney is not subsequently employed, it will be privileged. The relation is generally a matter of contract, either express or implied, but it is a sui generis relation not to be determined by pure contract law, as the unique feature of the relation must be given considerable weight because of Ibid., and cases cited note 42 infra. Setzar v. Wilson, 26 N.C. 501 (1844) . This was a case where an attorney told a party "he always believed there was so much rascality on one side and ignorance on the other that he did not care to have anything to do with the case; and after that, the defendant George made the declarations which the plaintiff proposed to prove." See, also, McGrede v. Rembert Nat. Bank, 147 S.W.2d 580 (Tex.Civ.App. 1941) where the attorney promptly informed the client he could not represent her.
11 So.2d 886 (Fla. 1943) . This was a case in which the client wrote letters to the attorney in regard to hiring the attorney in a divorce action. The letters were held to be privileged communications.
the policy of the rule. 6 That policy seems to be that communications made by a client to his attorney should not be divulged without the client's permission, because only in this manner can there be a proper administration of justice. Thus, it was held in Alexander v. United States :7 "If he [defendant] consulted him [attorney] in the capacity of an attorney, and the communication was made in the course of his employment, and may be supposed to have been drawn out in consequence of the relations of the parties to each other, neither the payment of a fee nor the pendency of litigation was necessary to entitle him to the privilege."
This statement suggests the conclusion that "a communication to an attorney, under the impression that he had consented to act as attorney of the party is privileged, even though the attorney himself may not have so understood it." 8 Also, where an attorney has repeatedly acted in real estate transactions (or any other sort of transactions) for a client, and even though the client did not specifically employ the attorney for a particular transaction in which the attorney acted, it has been held that the relation existed. 9
II. The Person to Whom the Communication Was Mtade
(a) Mlust be a MIember of the Bar of a Court, or his Subordinate and (b) in Connection with this Communication is Acting as a Lawyer (a) Must be a member of the bar of a court, or his subordinate. "The doctrine of privilege communication is confined to cases of counsel, solicitor, and attorney."' 10 In the application of this doctrine it has been held that a law stu-6 WIGmoRE, op. cit. supra note 1, § 2291. "The policy of the privilege has been plainly grounded, since the latter 1700s, on subjective considerations. In order to promote freedom of consultation of legal advisers by clients, the apprehension of compelled disclosure by the legal adviser must be removed; and hence the law must prohibit such disclosure except on the client's consent. Such Is the modern theory. dent who has an office open to the public is not qualified as a member of a bar;" that an attorney who has a license to practice only before a justice of the peace is sufficient to create the privilege ;12 that where communications are made to a person who is an "attorney in fact" but not an attorney at law, the communication will not be privileged.
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There is no absolute rule that the communications will not be privileged where made to one other than an attorney or counsel. But where such communications are made to someone other than an attorney, to obtain benefit of the rule, it must be proved that the receiving party was an agent or clerk of the attorney who was to act for the client. 14 It would seem to be an undus burden on an attorney to settle each little detail (such as typing letters, documents, or other records) of his client's case, and in such event the attorney's subordinates should be restricted from revealing what they might peruse or gather in the attorney's office insofar as it concerns a client's confidences. This is apparently the rationale for holding that communications made in the presence of a stenographer, 5 those made to necessary " Holman v. Kimball, 22 Vt. 555 (1850). This was a case in which It was stated that to extend the privilege to apply to law students would be "embarrassing to courts and liable to grossest abuses." See, also, Barnes v. Harris, 7 Cush. 576 (Mass. 1851).
1 English v. Ricks, 117 Tenn. 73, 95 S.W. 189 (1906). The attorney's license would not permit him to proceed with the case (divorce) since justices of the peace are without jurisdiction in such matters. Yet, everything communicated to the attorney was privileged. The court held "it would not be proper to permit one having such limited license to obtain confidential communications on the faith of his office as an attorney and then divulge them on the ground that the particular kind of case was beyond his legal power."
13 State v. Smith, 138 N.C. 700, 50 S.E. 859 (1905), a case In which a prisoner made certain declarations, a type of confession, to one not an attorney, and later the prisoner asked the latter to "do what he could for the prisoner," whereby he did endeavor to aid the prisoner on the day of the preliminary hearings. The court ruled that the "attorney in fact" should be allowed to testify to the communications as made by the prisoner. agents,' 0 and those made by an agent of the client to the attorney are privileged.
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Perhaps it should be the rule that a client, once he enters an attorney's office, should inquire as to the position of the party with whom he is conversing before he relates any data concerning his business for coming to the office. One interesting case along that line is that of Barnes v. Harrs.' s This case, even though a very old one, is apparently still good law in Massachusetts. In this case, a law student worked in the office of an attorney. He was so working when a client came into the office of the attorney to obtain some legal advice. The client made certain communications to the student relative to the former's claims against another party. The lower court ruled "that it was not competent for the witness [the student] to testify to any statements then made to him by the plaintiff, for the purpose of obtaining professional advice." The case was taken to an appellate court on exception to the exclusion of this testimony and it was there ruled:
" . . as the rule operates on the exclusion of evidence, the courts have always felt inclined to construe it strictly and narrow its effect. We believe the rule is . . . that it 'is confined strictly to communications to members of the legal profession, as barristers and counselors, attorneys and solicitors, and those whose intervention is necessary to secure and facilitate the communication between attorney and client; as interpreters, agents, and attorney's clerks.' "The witness, in this case, was not of the legal profession; and though he was a student in an attorney's office, yet it does not appear that he was either the attorney's agent or clerk for any purpose." Does such a case not place an undue risk on the client? From a general knowledge of agency law one would be in- clined to say this student was at least the agent of the attorney. Or, if not an agent of the attorney, why should not the court have said that if the client reasonably believed the student to be a proper person to talk to, the communications should have been privileged? The student had testified at the trial that "he did not know but the plaintiff [client] supposed him to be Mr. Whitney [attorney] ; and that the conversation was relative to the plaintiff's claims against the defendant, as to which the plaintiff consulted the witness." It seems only proper that a communication made by a client under such circumstances should be privileged, and that the law of privileged communications should not be so fossilized.
(b) Must be acting as a lawyer. In the United Shoe case, supra, a mere soliciting of business advice or the giving of such advice was held not sufficient to creat a privilege. And where an attorney is acting as a mere agent for a party, he may be examined as a witness without any privilege being invoked.
19 Therefore, when is a person acting as a lawyer? Do the above cases mean that communications which are made to an attorney-director of a corporation are not the type of communications which give rise to the privilege, or that an attorney-director of a corporation is not in the proper position for the privilege to be invoked? It is submitted that there are many situations in which, even though acting in a dual capacity, a lawyer-director would be under a moral compulsion to retain the secrets he received by virtue of his employment. On the other hand, the bare existence of an attorney-client relation should not always be sufficient to give rise to the privilege. An examUnited States v. Vehicular Parking, Ltd., 52 F.Supp. 751 (D.Del. 1943) . Suit under Anti-Trust law. The court said in part: "As active business manager of defendant Vehicular, he did not, I suspect,, wear his lawyer suit when he taxied over to the Department of Justice building and voluntarily turned over to the government the exhibits in controversy as well as the many writings concerning the Vehicular Group of defendants of which Joynt [attorney as well as promoter and director of Vehicular] was neither the sender nor the receiver. In short, I conclude, when he made his delivery of the documents to the Anti-Trust Division, he did so as the agent of the corporation involved; patently not as their adviser." ple of such a case would be, as shown above, where the attorney-director merely gave some sought after business advice.
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One interesting hypothetical situation along such lines is this: suppose that A, a director of a corporation, is also an attorney. If the board of directors is in session and some point under discussion which requires the knowledge of an experienced legal counsel comes up, and A is asked to give his professional opinion on the subject, and he does give that opinion in the presence of all the remaining directors, would such communications be considered privileged? Further, would it make any difference whether the board was at a regularly called meeting, an informal meeting, or that the directors owned all the stock of the corporation ? 21 Under these circumstances it could be argued that the relation of attorney and client did exist between this attorney and the board of directors, because the board was seeking professional advice presumably in a confidential manner. However, would the presence of all the directors preclude a privilege on the theory that the communication was made in the presence of strangers, which, according to authorities shown later, would destroy any privilege which might otherwise have existed? Or, would the better view be that, since the board was acting for the corporation, the former became a client, in which case the privilege would be appropriate? Authority on this point is negligible, but it is submitted that all the reasons for the privilege are here present, and the exigencies of the manner in which a board often has to carry on its policy-making should bring this situation within the purview of the doctrine. argument it is not meant that a corporation as such cannot become a client, because it is elementary that a corporation may be a client. But the above situation is somewhat different from the flat proposition of a corporation being a client in some form of litigation.
Finally, the privilege should not extend to any and every statement made, or to general conversation, or to the relating of information to an attorney as a personal friend. 22 For the privilege to exist, the attorney must be acting in his professional capacity when the communication is made, 2 and whether he is so acting will be determined by the court from all the facts appearing in a particular situation. A case in which an attorney, who also kept a liquor store, testified that one of the defendants came to his store and in the presence of others (though it was not proved the others heard the conversation) put a hypothetical case to the attorney who had acted as counsel for said defendant in other cases and the attorney gave an opinion as to what its outcome would be. After the attorney gave the defendant his opinion, the defendant informed the former what the real transaction was, just as the defendant was going away. The attorney did not consider that he was advising the defendant; he had no general retainer and received no fee for his professional opinion. There was no suit pending, but this suit was afterwards brought on the transaction spoken of. The court said "he who seeks aid or advice from a lawyer ought to be altogether free from the dread that his secrets will be uncovered; to the end that he may speak freely and fully all that is in his mind." The court further stated "Though he [attorney] disclaimed on the trial that he acted in a professional capacity, that was a matter for the court to determine from the facts appearing." (a) Informed by his client. It is elementary that the information must come from the client or his agent. Thus, where information was obtained by an attorney from a witness other than his client, it was not privileged. 2 Little else need be said of this requirement.
(b) Without the presence of strangers. There will be numerous instances in which necessary strangers are required to be present in preparing defenses of clients or preparing some claim for them. Such instances are shown under II (a) above. That type of stranger is excluded under the present prerequisite. The strangers here involved may be described as unnecessary or those who have no interest in the matter at hand.
Where two or more persons consult with an attorney at the same time about the same matter, it is generally held that the communications then made are privileged if there should arise in the future some form of litigation between the two, but the privilege will subsist if that litigation is between one of the original parties and a third person. even though those facts were then known to his client, is not privileged.
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The reasoning for the privilege doctrine is that the client should be allowed and encouraged to relate information to his counsel concerning his controversy in a confidential manner. It would follow that, where the information is given in the presence of a third person, the client himself is expressly or impliedly leaving an impression that he does not desire confidentiality. Confidentiality, incidentally, is not to be presumed from the mere relation of attorney and client. Thus, where an attorney has received information which was intended to be relayed to another party, such is not privileged. 29 And where a client does not seek confidentiality, there is no rationale for the privilege to remain.
(
c) For the purpose of securing primarily either (i) an opinion of law or (ii) legal services or (iii) assistance in some legal proceeding.
This stipulation is intermingled and overlapping of that in II (b) above. Certainly a prime requisite of the privilege is that an opinion of law should be given, rather than an entirely non-legal opinion as to how someone should carry out a business venture. It would be unwise, and decidedly not in keeping with the policy of the doctrine, to allow a party to seal the lips of an attorney in respect to any and every communication made to the latter. The cases seem generally to hold that unless the client approaches the attorney with a view of gaining some point of law concern-21 Hawley v. Hawley, 114 F.2d 745 (D.C.Cir. 1940) . In Tutson v. Holland, 50 F.2d 338 (D.C.Cir. 1931) it was held "The limits of the rule, however, are well defined, and as its tendency Is to stifle a full disclosure of the truth, courts have been careful to confine it within its legitimate scope, and so it has been held that the rule does not apply to the discovery of facts within the knowledge of an attorney which were not communicated by a client though he became acquainted with such facts while engaged as attorney for the client." Of. People v. Singh, note 25 supra.
" Hiltpold v. Stern, 82 A.2d 123 (D.C.Mun.App. 1951). In this case an attorney testified as to certain offers and counter-offers which he communicated between the parties. It was held that the "mere relation of attorney and client does not raise the presumption of confidentiality and communications made to an attorney for the purpose of being conveyed by him to others are stripped of their confidentiality and therefore are not privileged." ing a controversy or right which the client wishes to assert against another there is no reason to allow the privilege to exist. As noted earlier, the court will not hold the giving of mere business advice as privileged. 0 Another situation is that in which a client goes to counsel with the prime purpose of gaining legal advice or assistance in instituting a legal proceeding, but during that consultation conversation is made by the client in regard to the person against whom he wishes to bring the proceeding, but yet collateral to the main purpose of his visit with the attorney. The court in such a case might rightfully hold that the communication, concerning the collateral conversation, would be admissible as evidence in later proceedings inasmuch as it was not communicated for the object of obtaining legal advice or opinion and it should be considered a "mere gratis dictum.
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There are cases in which the pertinent communications cannot be separated from the impertinent. In that event the only way to give effect to the rule is to allow all that is communicated to be privileged. 8 2 But if there can be found a situation in which the relevant material is separable from the irrelevant, then that which is relevant will be privileged and the remainder will not 83 (d) Not for the purpose of committing a crime or tort. It must be readily admitted that there are limits beyond which the privilege should not extend. One such limit is the following :4 "The confidences of such persons [clients] may legitimately be protected, wrongdoers though they have been, because . . . the element of wrongdo-ing is not always found separated from an element of right; because when it is, a legal adviser may properly be employed to obtain the best available or lawful terms of making redress; and because the legal adviser must not habitually be placed in the position of an informer. But these reasons all cease to operate at a certain point, namely, where the desired advice refers not to a prior wrongdoing, but to a future wrongdoing." (emphasis added).
The privilege should not be extended to seal the lips of an attorney in a situation in which he is approached for information as to some contemplated future wrongdoing; nor should it be allowed as a weapon of offense to enable persons to carry out crimes against society. Thus, where a client hired an attorney to represent her in a claim which she was prosecuting and told the attorney she had been injured while riding on a train, though actually she had not been, and, upon learning of the true facts, the attorney withdrew from the case, at which time the client employed a second attorney to carry on the case, the first attorney was permitted to testify in the final litigation when called as a witness, the court holding the communications as made to the first attorney were not privileged. 5 Neither can the privilege be invoked to cloak a fraudulent scheme; 36 nor that concerning a client's contemplated criminal act.
3 7 But where the communication is made as relating to an executed fraudulent transaction, the privilege will exist. 38 One very interesting case dealing with contemplated fu- 317 (1947) , a case in which an attorney was alleged to be active as a member of a conspiracy to violate a law prohibiting abortions and he was allegedly counsel for a fellow member in an attempt to further the illegal purpose of the conspiracy. Held, the communications to the attorney were not privileged. See 125 A.L.R. 519 for cases holding that "as a foundation for such evidence there must be a prima facie showing of the criminal activities of the client."
Hartness v. Brown, 21 Wash. 655, 59 Pac. 491, 495 (1899).
ture crimes which deserves special mention is that of People v. Singh. 9 In that case, an attorney was approached by a party, other than either of the three defendants involved, to represent defendant X. This attorney made a visit to the jail where the defendants were being held, and had an interview with defendant Y. During this interview Y told the attorney that he and the defendants X and Z were guilty as charged (assault with attempt to kill), but that they were not worried about the outcome as preparations were being made to bribe the jury and witnesses. Later, the counsel appeared at the arraignment for all three defendants, argued for a reduction in bail, entered a plea of not guilty and requested a date for a hearing. The attorney was not paid his retainer fee of $1000 as promised and he immediately withdrew. At the trial the attorney appeared as a witness for the prosecution. Over objection he was allowed to testify to the conversation with the defendant Y and that he never considered himself attorney for either of the defendants. The defendants were found guilty, but on appeal the case was reversed and it was held that the testimony given by the attorney was inadmissible as it was privileged. It is submitted that the whole policy behind the privilege was breached in the Singh case. From the background of the law, and especially in light of the cases cited immediately above, why should not the attorney have been free to testify to the contemplated bribery? It was a future contemplated crime, and even though it was not carried out (which does not appear from the case report), the testimony should readily be admitted in order that society be protected from the connivings of those guilty of a crime who endeavor to be found innocent through perjury, trickery and schemes. It may be said that the court would have held differently if the attorney had withdrawn immediately upon learning of the proposed bribery instead of waiting until he had appeared at the arraignment at which time he did not get the promised retainer. But is there reason for placing society in jeopardy of a miscarriage of justice beSee note 25 supra.
cause of the mercenary attitude of an attorney? Perhaps, 42 See note 2 supra, at page 358. That case quotes the following from Comment to Rule 210 of the A.L.I. Model Code of Evidence: "In a society as complicated in structure as ours governed by laws as complex and detailed as those Imposed upon us, expert legal advice is essential. To the furnishing of such advice the fullest freedom and honesty of communication of pertinent facts is a prerequisite to induce clients to make such communications, the privilege to prevent their later disclosure is said by courts and commentators to be necessary. The social good derived from the proper performance of the functions of lawyers acting for their clients is believed to outweigh the harm that may come from the suppression of evidence in specific cases." Then the court adds "But the privilege should be strictly construed in accord with its object." See, also, Prichard v. former attorney of incompetency. In the case of Everett v. Everett, 49 dealing with a charge of incompetency of an attorney, the court said: "The object of the rule ceases and the attorney is no longer bound by his obligation of secrecy when his client or his representatives charge him, either directly or indirectly, with fraud or other improper or unprofessional conduct. Under such circumstances he may testify as to the facts."
In addition to the matter of waiver, the privilege has been held to terminate upon the death of the client.
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On the other hand, where communications have been made to an attorney, and a third party brings action against the estate of the deceased client, the attorney may not disclose those matters communicated to him by his client. The apparent reason for allowing the privilege to exist after death in some instances and not in others can be found in this summary given by Brown, J., in Glover v. Pattern: 54 a disbarment proceeding, an attorney was employed by a client, and, after acting as such for a period, he ceased to be so employed. He then wrote letters to the opposing counsel saying: "I have acquired knowledge during my employment of facts of great importance. I am no longer employed by the complainant. I want to be employed by you, and I will put you in possession of these facts, though I do not want to be known as under your employment."
The court ruled: "Now it is the glory of our profession that its fidelity to its client can be depended on; that a man may safely go to a lawyer and converse with him upon his rights or supposed rights in any litigation with the absolute asurance that that lawyer's tongue is 'tied from ever disclosing it; and any lawyer who proves false to such an obligation and betrays or seeks to betray any information or any facts that he has attained while employed on the one side, is guilty of the grossest breach of trust. . . . The motion for disbarment will be allowed." It is submitted that this privilege doctrine would be of no importance if the communications as made by a client to his attorney could be divulged without any redress whatever.
In conclusion it must be stated that the majority of the states have statutes in one form or another pertaining to privileged communications between a client and his attorney. Therefore, in the preparation of any legal research concerning this age-old principle, the respective statutes should be consulted. But as a general rule, the statutes follow fairly closely the rule as outlined in the United Shoe case, supra.i 5
